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The procedures to obtain authorisations for the use of ground water in the Province of Milan

Main principals


The United Nations have always considered water essential for the life and consequently there have been many documents and reports about this subject. 

The more important are listed of continuation: 

· Stockholm Conference (1972) (United Nations Conference on the Human Environment): with the declaration water = natural resource to preserve for the benefit of population State (management aims at improving the use of water according international laws limits)

· 
World Charter for Nature (1982): “not waste” principal, that it’s a limit to water use recognized by each State.

· Rio Conference (1992) (UN Conference on Environment and Development): for the first time about sustainable development it’s mentioned Agenda 21 that asserts:

·  water = essential element for ecosystem;

to protect water quantity and water quality water resource integrated management with planning instruments;

· Malmoe Forum (2000) – water resources ethical management – ask to the Governments laws to support integration between public and private also through involving people and local community;

· Millennium Summit di New York (2000) – Millennium Declaration: by 2015 to undertake to cut by half people that have not the use of drinking water – development of local government strategies for sustainable and widespread water use;

· Johannesburg Summit (2002): Plan of Implementation: to confirm New York undertaking, fight against desertification through climate monitoring;

· Water resources international appointments: (Mar de la Plata - 1977, New Delhi - 1990, Marrakech - 1997, Aia - 2000).
European framework regarding water management

From the constitution of Europe there always have been customs and laws that regard waters and their management. A short legislative digression is afterwards listed.
IN THE PAST

Only general indications from Europe on targets to be reached (reduction of concentration of pollution, …) but States were free to structure their actions. 

FRAMEWORK DIRECTIVE 2000/60/CE

TODAY

The EU asks States to:

· Develop the participation and awareness of citizens in environmental choices;

· Attribute to water services the real economic cost and relative price;

· Give own administrative functions to public authorities;

· Pursue a unified water policy for the coordination and integration of all water resources of a certain territory, to identify territorial unity of management not according to administrative boundaries but mainly according to drainage-basin.

Italian framework regarding water management

Royal Decree 2161/1919: Dispositions on derivations and uses of public waters with  norms of jurisdiction and procedures of the litigation on public waters.


Royal Decree 1775/1933: distinction between public and private waters based on their attitude to uses of public interest; procedure of authorization to the search of ground waters and concession to the derivation of the same ones.


Constitution of the Italian Republic (1947):

· the water resources are not contemplated in explicit way;
· exclusive state legislation: environment and ecosystem protection; determination of the essential levels in civil and social rights performances;

· concurrent legislation State-regions: territory government; environmental heritage valorisation; health protection;

· regional legislation: mineral and thermal waters; agriculture; fishing; public services.

Galli Law (36/1994): water, from functional good in connection with single uses, becomes resource to safeguard, whose uses must be graduate based on precise priorities;

Principle of publicity of waters: all the superficial and groundwater waters, even if not extracted from the subsoil, are public; 

Principle of solidarity: the water resource is safeguarded and used according to solidarity principles, also to favour future generations; 

Law 152/1999 (receiving Directive 91/676/CEE);

Law 152/2006: definition of qualitative and quantitative state of water bodies;

definition of temporal expirations and of objectives to reach

Italian legal principles regarding water  

· all water resources are public

· withdrawal and derivation of public water is subject to the issuing of a concession by the public authority

· solidarity

· the right to access the water resources is universal and non-discriminatory

· principle of polluter pays

· hierarchy of uses gives priority to human consumption

Subdivision of the competences on water resources management in Italy
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Province of Milan

WHAT IS

The Province of Milan is a public administrative authority between the level of the Region (Italy = 20 regions) and that of the Municipality (Italy = more than 8000 Municipalities).

FUNCTIONS 
Functions are defined by the Constitution (art. 118): administrative functions are attributed to the Municipalities unless, to ensure the unitary implementation, they are conferred to Provinces, Metropolitan Cities, Regions or the State, on the basis of principles of subsidiarity, differentiation and adequacy. 

Municipalities, Provinces and Metropolitan Cities have their own administrative functions and those conferred to them by national or regional laws, according to the respective competences. 

MAIN FUNCTIONS REGARDING GROUND WATER
The main administrative functions of the Province of Milan regarding underground waters management are regulated by the following Lombardy regional laws:

Regional Law 26/2003: Regulation of local services of general economic interest and  Rules regarding waste management, energy, use of underground area and water resources. The Regional law gives the Province the functions of: authorising the digging of wells, licensing of small derivations of water courses, setting of boundaries for areas of drinking water, law enforcement regarding water issues and all the administrative functions according Regional Law n. 1775/1933 and Italian Law n. 152/1999.

Regional Regulation 2/2006: Regulation of the use of surface and ground water, of the use of water for domestic purposes, water saving measures and reuse of water.

The procedures to obtain authorisations for the use of ground water in Lombardy

Lombardy Regional Law n. 2, 24th March 2006

It’s an articulate procedure and the Regulation defines its details; it has some deadlines for the Province to guarantee the applicant, but it has also deadlines for the applicant and not respected deadlines can cause the rejection of the authorisation.

The beginning of the procedure: the concession request (art. 8 R.L. 2/2006)

The procedure begins as a result of a request introduced from the citizen (physical or legal person). The request, with revenue stamp of  € 14,62 (incomed from the State), is equipped from the technical documentation that illustrates the characteristics of the plan and the geologic aspects of area (art. 8). 

The Office instructor (Ground-water sources Department), within 60 days from the reception, verifies the request and the attached documentation (art.9 paragraphs 1). 

If the instance is devoid, the Office instructor rejects with explanation in writing the request or, if possible, it gives a term comprised between 30 and 60 days for the integration.

The procedure start (art. 10)

If the verification has positive outcome, the note  of the procedure’s beginning must be sent to the petitioner, it must demand: 

· payment of preliminary investigation costs (€ 51,65);

· payment of instance publication costs on the gazette of the Lombardy Region (€ 64,80).

The relative attestations of payment must be introduced within 15 days from the reception - or in the different term fixed for the production of demanded integrations (Art. 9 codicil 2); the lacked presentation in the terms involves the request refusal. The Office instructor can extend the terms for justified fair reasons (Art. 10 codicil 4).

Application publication (art. 11)

Reached the request, the Office instructor proceeds to the demand of the publications: on the Lombardy Region gazette (BURL), on the Province of Milan web site and on  municipal notice board of the municipality interested (from fifteenth to the thirtieth day from the date of publication on the BURL).

Within 30 days from the date of publication on the BURL, whichever person concerned  can take vision of the documentation or near the Office Instructor or near the municipality interested  and can be introduced concurrent questions. (ART. 11)

To obtain opinions (art. 12)

After the publication the Preliminary Investigation Office asks technical opinions to competent Authority:

· Basin Authority

· Municipality where is realised the well

· Military Headquarters

· Bordering Province (in case of derivations in more than one Province)

· Hydraulic Authority (to make possible the nulla-osta - nothing hinders - art.93 e ss law 523/1904)

· Local Sanitary Agency (ASL)

· Area Authority (for drinking water derivations)

· Parks

· Land Reclamation Syndicate

· Minerary Authority (for wells more than 30 meters deep)

It is possible to obtain opinions with two different way:

· Mail: sending request with technical documentation annex to application to obtain authorisations for the use of ground water;

· Services Conference: oral inquest (Law 241/1990), public Authority delegates express personally the Authority opinion. The Services Conference is called by a convocation letter with all the technical documentation.

If necessary, should be fixed an inquest local visit.

Digging well authorization (art. 22)

Finished the preliminary investigation, the Office instructor, where there are not concurrent questions, authorizes the excavation with administrative measure (Art. 22)

The Administrative Measure, written up from a Civil employee on proposal of Person in Charge of the Ground-water sources Department, it is underwrite from the Director of the Water Resources and Pit Sector. 

Like every managerial document of the Province, the Authorization comes written up and record in the Database of the General Registry of the managerial documents. 

The petitioner can therefore proceed to the realization of the well, with the technical modalities indicated in the Authorization. 

The authorization to the perforation can anytime be revoked for the protection of public interest (ART. 22 codicil 3). 

The end of digging of wells works (Art. 22 paragraph 4 R.L. 2/2006)

Within 30 days since the end of digging works, the applicant must send to the Preliminary Investigation Office a works report (Art. 22 paragraph 4) with all technical characteristics and details.

The final inquest report (Art. 23 R.L. 2/2006)

Received the final report by the applicant, the Preliminary Investigation Office makes the detailed Final Inquest Report (art. 23); in case of competition, this report contains also indication of the best application that should be preferred.

Causes of inquest refusal (Art. 17 R. L. 2/2006)

The office instructor can emit a refusal provision, in the cases previewed from art. the 17: 

· there is incompatibility of the request with the water regional planning;

· it is possible to satisfy the requirements for the demanded use through close water nets;

· it has not been supplied, if withdrawals are destined to the human consumption and distributed to third parties by means of waterworks system that covers character of public interest, the urban planning variant documentation relative to the perimeter of  the safeguard’s area and to the management modalities, in the event of dynamic withdrawal protection;

· there are not previewed systems useful to concur recycling and water resource saving, in the cases in which the resource destination use allows it; 

· there is contrast with the public interest or with the rights of thirds party. 

Before the formal adoption of the denial provision, the conceding authority communicates to the petitioner the reasons that impede to the acceptation of the request (Art. 19 codicil 2).

Rules and regulations for concession (Art. 18 R.L. 2/2006)

Every concession is regulated by appropriate Disciplinary measure that is integrating part of the concession provision (art. 18).

The Disciplinary measure contains in details:

· Characteristics of the works;

· Uses and amounts of captured waters;

· Concession Duration;

· Obligation of maintenance and communication of the amounts captured dependant on the concessionaire;

· Eventual ulterior prescriptions.

Procedure conclusion (Art. 19 paragraph 3, 4, 5  R.L. 2/2006)

Concluded the preliminary investigation, the conceding Authority communicates to the petitioner the acceptation of the request and it invites it to pour: 

· deposit;

· balance of residual expenses;

· anticipated rent relative to the first following annuity to the concession.

The petitioner comes moreover invited to underwrite Disciplinary measure of Concession.

With the signature of the Disciplinary Measure and the deposit of all payments the designate authority emanates, contextually to the signature of the Disciplinary Measure or in the next 5 days, the final provision of concession, of which the Disciplinary Measure is integrating part; with the same provision eventual concurrent questions come rejected to (19 Art. codicil 5). 

The final provision comes delivered or transmitted with registered letter to the petitioner and published on the BURL and on the web site of the Province.

The Province supplies to the fiscal recording of the Disciplinary Measure and to modernize the Water Users Archive of the Lombardy Region (19 Art. codicil 6 and 9).

Final administrative provision should be delivered or sent by registered letter to the applicant and published on BURL (Lombardy Region official bulletin) and Province official web site.

Province of Milan makes the fiscal registration of the regulations and updates the water use archive of the Lombardy Region (Art. 19 paragraph 6 and 9).

ADMINISTRATIVE PROCEDURE GROUNDWATER SMALL DERIVATIONS

Total term of procedure conclusion: 18 months
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Functional and organisational order





Delegation of powers to Local Authorities for water resources and soil defence 





Constitutive agreement January 2003





Law n. 183/1989


Rules for organisation of soil defence functions 





Delegation of powers to Regions for water resources and soil defence Law n.59 n. 15 March 1997, and Italian Law n. 112/1998 





Basin Plan





MUNICIPALITIES





PROVINCES





AIPO – (Agenzia Interregionale per il PO)


Inter Regional River Po Agency





REGIONS


Piemonte, Lombardia, Veneto, Emilia Romagna





STATE





PO RIVER AUTHORITY





negative outcome: the office instructor rejects in writing the application. If possible is asked to integrate the documentation assigning to the petitioner a term (comprised between 30 and 60 days) for the presentation (ART.9 CODICIL 3)





if the documentation arrives within the assigned term the procedure continues according to of ART.11 of the Regulation








if the documentation doesn’t arrive within the assigned term the office instructor rejects in writing the request giving also the motivation. Term for the refusal: 30 days. (ART.9 CODICIL 3)





positive outcome: with note the procedure is started contextually are asked preliminary investigation costs, of publication of the acts and the hydrographical contribution. (ART.9 CODICIL 2)





within 60 days from the presentation the office instructor verifies the request and the technical documentation (ART.9 CODICIL 1)





Presentation to the Province of Milan of the concession request with the technical documentation attached


(ART.8)








finished the preliminary investigation the office instructor where there aren’t concurrent requests authorizes the excavation of the works with provision. (ART.22)








Publications: BURL (30 days), municipals notice board (15 days from BURL publication) for eventual presentation of concurrent requests and vision from part of who have interest of the documentation. (ART.11)








Passed publication terms the office instructor can: - to demand the opinions to: Basin Authorities, municipalities, Military Headquarters, bordering Provinces (in case of derivations in more than one Province), Hydraulic Authority (for the permission according to ART.93 and ss of the R.D. 523/1904), ASL, Area Authority (for drinkable use derivations), Parks, Land Reclamation Syndicate, Minerary Authority for wells more than 30 meters deep); in alternative can be called a Services Conference for the opinions acquisition. If necessary could be fixed the inquest Local Visit. (ART.12)








if there are concurrent requests or some observations the Province can taken advantage of the opinion of an technical-administrative and advisory organ from the same one constituted. This opinion must be acquired in the fixed term of 60 days from the relation emission. (ART.13 CODICIL 3)








the authorization to the perforation can be revoked anytime for the protection of public interest (ART.22 CODICIL 3)








within 30 days from the term of the works the petitioner transmits to the office instructor a final relation. (ART.22 CODICIL 4)








The conceding authority communicates to the petitioner the request acceptation and it invites him to pour: bailment, balance  of residual expenses, eventual outstanding rents and the anticipated rent relative to the first following annuity to the concession; moreover the petitioner must undersign disciplinary (ART.19 CODICILS from 3 to 4). 


Every concession is regulated by appropriate disciplinary that forms integrating part of the concession provision. (ART.18)








received the relation from the petitioner the office writes the final inquest report (ART.23). In the preliminary investigation relation is also indicated the request to prefer in competition case. (ART.13 CODICIL 1 letter g)








Where it doesn’t have to be proceeded to the concession release before the formal adoption of the refusal provision, the conceding authority at once communicates the reasons that oppose to the request acceptation. (ART.19 CODICIL 2)








In the event in which concurrent requests have been instructed  the conceding authority, concomitantly to the request dismissal declaration, communicates the acceptation of an other request thought deserving to having the concession in compliance with the CODICILS from 3 to 10 of ART.19








Refusal of request from part of the office instructor in the cases of impossibilities previewed from ART.17 CODICIL 2





The final provision is transmitted with registered letter to the petitioner and published on the BURL and on Province web site. The conceding authority supplies to the fiscal registration of disciplinary and to updates it (ART.19 CODICIL 6 and 9)





ART.19 CODICIL 10 and 11: within the term established from the conceding authority if the petitioner doesn’t sign the disciplinary and doesn’t paid the deposits is send to the petitioner a formal notice to pay within the deadline of 10 days, passed uselessly this term the request is rejected; in case the rejected application has been instructed in competition with other request deserving of acceptation, the conceding authority contextually to the refusal declaration of the first, communicates the acceptation of the other and proceeds in compliance with the CODICILS from 3 to 10 of ART.19








With the sign of the disciplinary and the payment of all the deposits the authority in control emanates the final provision of concession and the relative disciplinary becomes integrating part; with the same provision are rejected eventual concurrent requests (ART.19 CODICIL 5)
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